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eURISDICTICr as SP Tow. T 
tn cune 12, 1965, appellant /illiam #. Shumate (along 
with appellant tobert i. i:.c.:illan, .o. 23,110) was indicted 
for first degree burzlary, rodbery, and two counts of assault 
with a dangerous weapon. Cn sebrvary 4, 1965, appellant 
shumate was convicted by a jury on all counts, cudge Leonard 
zs. Walsh, presiding. (niarch 21, 1969, appellant shumate was 


sentenced by Judge walsh to ten (10) years under the provisions 


of the Youth Correction #ct, 18 u.s.c. & 5010(c). ‘the 


jurisdiction of this Court is invoked under 28 u.s.C. § 1291. 


{prellan 
Gount indictuent 
tne offenses 
Govnats of assau 
occurred on or avout :a 96° ane governnent nut on 
| 
six witnes in tveir case in chief and four witnesses 
in rebuttal. ‘“pvellant “viwnate was the sole defense witness, 
with the exception of ‘orton emplovee wio identified sone 
Glotiinge 23 2 US 
2. trood 
street, nm .ao 11 ene ° Déc, where ne was “bootlegging, * 
nad cone 
ihncn ms 5) Sian 5s 
G &ei.. (n the first three occasions tne two purcrased 


one bottle of whiskey each tine, and on the last! occasion 


they entered wit a third individual, “knocked oa 
door and nushed it oven and walked rigat in.” (On. 

¢: illar ordered tyro talf pints of whiskey and wen Wita's 
common law wife returnec from the kitchen with the cottles 
iG illan put a knife to  nith's neck and said “ive ue “our 
coney or fll Iovoue” (ir, 43° apiellant suate twisted 


the arm of 


wife and then . ccillen went intto the 


pocset of :uth and coi pun, firing it at the 
Lloor, then nolding th 

Re would blow saitia'ts brains ovt 

:G Jllan all iis money. (ir. 45-46) “after deins 


oe 


ition. 


arrived searcned 


the next day 
cane running up to 
with, and then Suita 
ivneh on . :.treet wnere | oo 
reet who had robded hin the 
were appellant wnumate and.c..illan. (ir. 
oberson 
resided adove the apartment occuried »b. .arzwood wmith, and 
in the earl: morning hours on tnat date she heard 
shots fired whic) sounded ~s tnovehn trey caine 
odeseuent. ‘ne went to the window and saw three wen 
t of tne basement, one of them wearing a white 
coat. (ir. 119-20) 
i. .owell, comiuon law wife of smith, testified 
t! n in the early iorning 
hours of :& them being D ~humnate and 
.t illan asked 
fired it twice 
..iss .owell described the 
tne Kitchen, one diuw light in 


the ceilin;:, a 2» larser liznt = the ted, and sie stated 


thet when she entered the kitchen she turned on a larger 


light there. (Tr. 12°-30) ne described the intruders as 


two .erroes and one white, (ir. 12€) in contrast to the 
testivonv eiven bv her common law husband daywood wid th 
that there were two whites and one segro. (Tr. Ul ) 
(fPicer Ciimuie ». sverl testified that he received a 
run for a disorder at the cafeway westaurant on | ay aL¥a 4 
| 
WE", (uv. 172) cpon arrivin- at the preiises ‘ie conversed 


with shusate and .c¢ illan, the latter informing him that 4e 
dis trench coat on a bar stool to £0 ovtside to 
wv a& taxi, and upon returning discovered his dillfold with 


| 
100.00 and a f¢istol had been stolen. (%r. 173) ;« short 


time later wasvood Smith identified the men as the two who 


hed robbed him earlier that day. (ir. 176) 


Cfficer .eter “%. jaterno testified that about 12:48 


rere ON 1 av 12 he received # radio run for disorderlies 
at Sefeway junch where he was informed dy cidillan that 
arproximetels 100.00 and a .25 automatic pistol had been 
stolen from ...illan. (tr. 152-62) «sfter a conversation 
~humate and .c:.illan walked awav and iaterno TES eens 
dv L.eyvood ..aith whe then identified bot; individuals as 
| 

the wen who had robbed hiin earlier. (ir. 163) rollowing the 
testimony of the officers the £overninent rested. (ir. 184) 

appellant Shumate called cessie curtis, aid to the 
superintendent at : orton xeformatory, who testified 
resarding certain clothing worn by Shumate when arrested 


and that Shumate had a bus ticket in his wallet when 


aly 


arrested, (Tr. 192-99) 
shumate took the stand on his own behalf. In response 
to an initial question regarding his employment he replied 
that 1 nt private in the »rmy, Fort Lee, Virginia. 
thumate stated that on.ay 11, 1968, abdout 
ne had boarded a bus in burlington, orth 
ing for ork, fennsylvania. 
he arrived in washington about 2 4... 
discovered upon arrival that the next bus 
for Lork was at 10 or 10:30 +... so he got a cup 
and then went to sleep in a chair, waking around 
6:30 or 7:00 Aai.. « Short time later he observed . c.illan 
fretting off a bus, thoughtihe knew him, and struck up @ 
conversation with him. (Tr. 213-14; 221-22) They had a 
cup of coffee and then went to Safeway Lunch to get a beer 


where i.c: illan laid his coat on a stool, and upon returning 


from paving the taxi found his wallet missing. (Tr. 221-23) 


Shumate end .c:.illan raised 6 “rukus" and after conversing 
with police about the incident, walked toward the bus 
terminal and were arrested. (ir. 222-24) 

Cn cross-eyamination shumate was questioned concerning 
his prior testimony about being in th army at Fort Lee. 
“hen asked whether or not he had been stationed at rort 
Belvoir, Shumate answered that he had, and that he had left 
that post on uay 5, 1968, with thirty days leave. (Tr. 229- 


30) At this juncture defense counsel objected, noting 
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at the bench that "I think we are getting to a point where 
it may come out that ur. Shumate was #1bl in the army at 
this time and in effect I don't want this before the jury," 
stating that he considered this an impeachment. (tr. 230-31) 
After a discussion between counsel and the judge, the trial 
judee ruled that the prosecution could properly inquire into 
the matter. (Tr. 231-33) The prosecutor then proceeded to 
elicit from Shumate the fact that he had been stationed at 
Fort Lee, "TDY, temporary duty" at Fort Selvoir and that he 
nad left Fort belvoir without authorization. (tr. 236-40) 
Following shumate‘'s testimony the defense rested.) (Tr. 291) 

vefendant ..ci.illan then presented his case, ind on 
rebuttal the government produced Kobert letrie, united » tates 
Army, who produced the records of appellant Shumate which 
revealed that on Arril 16, 1968, Shumate had been stationed 
at Fort Belvoir and after that date he had no longer been 
at Yort Lelvoir, having left on that date. (Tr. 403-04) 
anne Naam xo. kichards, ..etropolitan Folice, testified 
he booked Shumate in the cellblock on ..ay 12 at 1:40 Felice 
(Tr. 408) and Cfficers Sherl and raterno testified once 


again. 


| 
eUieARY OF akGUnoAL 


I, IT waS koVekKSIBL: wkRGK PCR Tne TRIAL $ULGE TC 
| 


ALLCH Thin FRCSLCUTIC?:, CVeR DOFoNSe ChésCTIcn, 


AMD sLICIT FRCi. Toe DeFoNDAMT Tin FACT TaaT AT T 


ah 


m 


mt ALLSGeD CitiinS woRe CliaITPov Tas, DeFehDant 


WT YT PoAVE EkGe. Peis ELIE RY. 
HICHLY FREGUDICI:1L, #hD bLeT> prRoOK 
PATIcD TC GIV. LiITInNG ILSTAUCLTIOCGNS 
TrinY i.IGHT GIVi TOC 


D.FehDabt'S avOL STaTus. 


person is not incompetent to testify, in either 
civil or criminal proceedings, by reason of his having 
been convicted of crime. the fact of conviction may be 
given in evidence to affect his credibility as a witness, 
either upon the cross-examination of the witness or by 
evidence aliunde; and the party cross-examining him is 
not bound by his answers as to such matters. To prove the 
conviction of crime the certificate, under seal, of the 
clerk of the court wherein proceedings containing the 


conviction and for what cause, is sufficient." 


ule 52, Federal ttules of Criminal +rocedure 
"(a) Harmless wsrror. «Any error, defect, irregularity 
or variance which does not affect substantial rights shall 


be disregarded. 


(0) Blain srror. flain errors or defects affecting 
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substantial rights may be noticed although they were not 


brought to the attention of the court." 


| 
ARCUiENT | 
I, If YAS ReVERSIGLE LARCR POR Tac PRIeL JUDGy 26 aLLOw 
Tas PACS .CUTIUG, OVER DuekiNSs CBUcCTICN, LU Ube $PIOF 
Ab} gLICIT FRC, Tae DUFANDALT We FACT Tan? at tue To 
THe ALLEGED CRInES WERE COwIT@sb Tre DEFLNwan? aS 
ABSaNT WITHOUT LeaAVE FRO. Tio .ILITARY. THIS PACT WES 
IRRELVANT, HIGHLY PReJUDICIAL, AND FLAT ERROR SINCE 
TH: TRIAL JUDGE FaIleD TO GIV. LIi ITING INSTRUCTIUNS TC 
TH& JURY ON THe CCNSIDERATION THSY |.IGAT GIVe TO The 


EVIDENCE COMCERNING THE DEFLINDANT'S AVCL STATUS . 


(sith respect to this Argument appellant Gaeires the 
Court to read pages 213 through 291 and 403 through 405 
of the transcript.) 

Ailthough a defendant who takes the stand may be 
impeached by his prior criminal convictions, 14 D.C. Code 
§ 305; Luck v. United States, 121 U.S. spp. bc. 152, 348 
F.2d 763 (1965), generally prior bad acts not the subject 
of a conviction may not be utilized for the purpose of 
impeaching a defendant. Fenwick v. United States, 102 U.S. 
App. D.C. 212, 252 F.2d 124 (1958). There are decisions 


which support the proposition that certain types! of 


ae 


conduct or activities may be inquired into even though 
not the subject of a conviction where there is reason 
to believe that such conduct or activity might have 
the witness's competency and capacity to observe, 
and recall. See United »tates v. nearney, ho. 
22,411 (August°15, 1969) p. 7 and n. 5 of slip opinion. 
As to the issue of whether evidence of drug addiction 
may be brought out to attack the credibility of a witness, 
the Aearney opinion at footnote 6 notes that there is a 
Cn the question of whether or not a witness may be 
impeached by bringing out that in the past he was absent 


without leave from the military the authorities seem to 


be in accord that this type of impeachment is improper. In 


a 


Commonwealth v. Spare, 353 ass. 263, 230 N.r.2d 798 (1967) 
the court held ‘it was reversible error to permit cross- 
examination of a defendant regarding his awlL status at 
the time of the alleged rape for which he was on trial 
even though the defendant took the stand in uniform and 
the judge instructed the jury that such evidence was to be 
limited to the issue of the defendant's credibility. The 
court's reasoning was that 

The effect of permitting cross-examination of 

Spare on his military status (at least beyond the 
bare fact of the reason given by him for his use 

of an assumed name) was to introduce and emphasize 


evidence, possibly highly prejudicial, that he was 
gevilty of an offense of which he had not been 
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convicted and which _ nad no bearing on 228 guilt or 
innocence of rape. | citations ouitted] i ne evidence 
wee not admissible to affect Spare's credibility. 

| citations omitted | 


In tnited utates v. Tomaiolo, 249 1.2d 375 (2d cir. 1967) 
the court held it was improper to cross-examine tne defendant 
rerardins the fact thet he had twice been con wicted for 
being absent without leave while in the mane, the 
court ruled that the cross-examination regarding the BHCL 
convictions was improper despite the fact that on direct 
examinetion the defendant had testified that he had served 

| 
in the srmy for three years, had been honorabdly discharged, 
and had purchased a home on the L.1. mortrage. whe court 
reasoned that the a.Ci convictions were not inconsistent with 
nis honorable discharge and that sucn convictions were for 
a breach of military discipline which was not a felon Ly nor 
did it involve tnoral turpitude. zccord, nenderson vs United 
States, 202 F.2d 400 (6th Cir. 1953) which held that 
cross-examination should be limited to showing con wictions 


for felonies or crimes involving moral turpitude; and it 


| 
was error to admit evidence of the defendant's 27 year old 


court-martials for being + /C(l. 3 “harton, Criminal zvidence 
§ 939, pe 375 (12th ed. 1955 < Supp. 1969) states the 


rule this way: 
Conviction by court-martial of a military offense 
or imprisonment for breach of military discipline 
involve no moral turpitude and cannot be shown to 
affect a witness’ credibility. cut the court- 

martial conviction may be shown for such purp ose 

if based upon an act which would be a penitentiary 
offense. [ citations omitted] 


So 


There is further authority which states it is 
improper to allow impeachment of a witness with a bad 

froin the military, ikhea_v. State, 208 
S.ie2d 486 (1961) or with the fact that a 

was imprisoned while in the military, seople v. 
233 bt. 61, 134 Nat. 236 (1922), that while in the 
military the witness requested to be discharged, Smith v. 
United States, 283 F.2d 16 (6th Cir. 1960), and even that 


the witness was convicted by court-martial of desertion, 


sidkiff v. State, 29 »riz. 523, 243 rac. 601 (1926). 


Contra, helson v. State, 35 sla. App. 17S, 44 Sso.2da 802 


(1950) (desertion in time of war involving 6 year sentence) ; 
Jordan v. State, 141 ark. 504, 217 S.w. 788 (1920) (court- 
martial conviction of desertion). 

In the instant case the prosecution impeached the 
defendant by questioning him regarding the fact that at 
the time of the alleged robbery the defendant was absent 
without leave from the military. On direct examination 
the defendant had given testimony in support of his defense 
of alibi, stating that he boarded a bus in burlington, 
North Carolina at 7:30 or 8:00 Pau.. on may 11, 1962, 
arriving in Washington at 2:00 4... the following 
morning. During a layover for a bus which was to carry 
him to York, :ennsylvania the defendant slept in the bus 


station. Defendant testified he awoke around 6:30 or 7:00 


Ai. and a short time later saw co-defendant henillan 
and thinking he knew him began a conversation with him. 
Both got coffee and then left the bus terminal té get a 
beer. At the Safeway Iunch i.cliillan laid his coat ona 
stool and upon discovering a short time later that 100.00 
was missing from his coat both Shumate and endaqan spoke 
to the police and then left to walk back to the terminal. 
They were arrested en route. (tr. 214-24) 

Cn direct examination Shumate had been asked his name 


and employment and had "villian wrnold Shumate, t:rivate, 


United States army, neadquarters, Special Troop, Fort, 


Lee, Virginia." (Tr. 213-14) on cross-examination the 
prosecution asked the defendant shether he had ever been 
stationed at Fort Belvoir, and the defendant answered that 
he had been stationed there and had left on hay 5 with 
thirty days leave. (Tr. 229-30) At this juncture defense 
counsel objected, noting at the bench that "I think we are 
getting to a point where it may come out that ir. Shumate 
was AWOL in the srmy at this time and in effect I don't 
want this before the jury," adding that he considered such 
evidence an impeachment. (Tr. 230-31) The trial judge 
stated: "The Court feels that it is very relevant on the 
defense alibi, that he is not here. The point is he came 
in at 2:00 in the morning on the date in question." (Tr, 232) 
The trial judge then added: "The Court is concerned and I 


am certain that the jury is concerned that he is not in 


ao 


uniform, is he?" (Tr. 232) Defense counsel replied that 
present regulations did not require it. The trial judge 
went on: “But the point is I think it should be brought 
out he doesn't have to be. -ie has already said to the 
jury I am in the Army. I am stationed at Fort Lee. 
Certainly in cross-examination, the counsel for the 
»~rosecution can ‘ascertain whether he was on duty." 

ike CALUTY: how'I Lind out he is at Fort Belvoir, see? 
LR. WINTLR: mv main contention is I this this what he is 


going to do which I think is irrelevant to the case whether 


aman is on leave, AWCLY guess you call it, has nothing 


+o do with the case except it will show him in a bad light 
to the jury and I think this is what ir. Caputy is attempting 
to do, and I don't think it has anything to do with this 
se. 

COURT: I don't think I make myself clear. That the 
defense's alibi; do you follow me, now the whereabouts, 
the activities is all relevant in the question of alibi. 
i. CAEUTY: Cn this question of credibility, if sour nonor 
please, this is all pertinent. (Ir. 232-33) 

Following the ruling of the trial judge the prosecution 
proceeded to elicit from the defendant that the defendant 
had been stationed at Fort Lee, "TDY, temporary duty” at 
Fort Belvoir and that the defendant left Fort belvoir 
without authorization. around tay 1 or 3, 1968. (Tr. 236- 


39) 


A. CROSS-eXAiIeaTicn GF THe DEFSnDANT CONCuRDING 
THs FACT THT Hr WAS ABSeMT wITHOUT Lbave at 
THe TIiw OF Toe #LLEGeD CRIra WAS IRRe Le VanT 
AND I:.PROFLR. 
The general rule is that it is improper to impeach a 
witness by showing that he had been absent without leave 
| 
while in the military, even when this offense was supported 
by a conviction. (See authorities cited on 9-11, | supra) 
Further, the facts in the instant case do not serve to alter 


that rule. 


1. Although the trial judge indicated that the defendant's 


AJCL status at the time of the crime was relevant in light 
of the defense alibi, this reasoning does not appear to be 
supported by the record. ‘The prosecution witnesses testified 


that the robbery occurred at approximately 6 hate On Lay 

12, and that the intruders had entered the premises to purchase 
whiskey at ll T.ike, L Aelies and 3 Aw. The defendant's alibi 
was that he boarded a bus in LDurlington, lorth Carolina at 
7:30 or €:00 bei:z.s on nay 11, disembarked about 2200 Lv elie 

in Washington and slept in the bus station until 6:30 or 
7:00 Aet.s Certainly the AwOL status of the defendant at the 
time of the crime could not be argued to be conduct that 
would affect the witness's competency and capacity to 
observe, remember and recall. See United States'v. kearney, 
No. 22,411 (August 15, 1969). If the trial ayes aeces that 
the defendant's AWOL status at the time of the robbery was 


relevant on the issue of the defendant's credibility, the 
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court decisions set out 8-11 of this brief hold that such 
evidence is not relevant to credibility, particularly when 
not supported by a conviction. 

2, The fact that on direct examination in response to 
a question the defendant stated that he was a private in the 


Army at Fort Lee, Virginia did not open the door for an 


examination of the defendant's Army record. In United States 


v. Tomeiolo, 249 F.2d 683 (2d Cir. 1957) the Court ina 
similar situation held that where @ defendant testified that 
he had served in the army for three years, had been honorably 
discharged, and purchased a hoine under the G.I. inortgage 

this did not open the door to questioning of the defendant 
concerning his two convictions for AWCL while in the army. 

3. The fact that on cross-examination the defendant 
stated that on or before hay 5 he had been stationed at Fort 
Belvoir and left that base on May 5 with thirty days leave 
did not justify cross-examination on of the defendant on his 
AWOL status, although the trial judge indicated due to the 
fact that the defendant had indicated he was in the Army 
stationed at Fort Lee, "Certainly in cross-examination, the 
counsel for the prosecution can ascertain whether he was on 
duty." (Tr. 232) Despite the the testimony given by the 
defendant concerning the thirty day leave, it was improper 
to cross-examine on the defendant's swCL status in this 
situation just as it would be improper to cross-examine a 


defendant regarding a misdemeanor conviction after the 
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| 
prosecution had asked the defendant if he had ever been 
convicted of a misdemeanor and the defendant responded in 
| 
the negative. bdsent special circumstances, not present in 


the instant case, it is irrelevant whether or not an accused 


absented himself without leave from the military, and 
cross-eramination on the subject is improper. 
Tie i RCSLCUTICM TE CiKCSS BE pills 
BT GM AES A4CL Sint6S at 5 PIvus 
Pe TS ms IGHLY ritwoVWDICIaL. } 


Implicit in the Luck-Gordon (luck v. Te 121 
Apps UeGe 151, 348 F.2d 163 (1965); Gordon Vs United 
States, 127 U.s. spp. JC. 343, 323 F.2d 936 (1967) line 
of decisions is the recognition of the danger ot | pre judice 
flowing from evidence of prior criminal SO CTOuSe see 
H. Kalven, jr. < a. ¢eisel, The »merican eury (1967) which 
reports at page 179 that when evidence of prior convictions 


was admitted to impeach the credibility of a defendant, the 


jurv utilized the evidence in assessing the credibility and 


guilt of the defendant. 


The jury's broad rule of thumb here, presumably, 
is that as a matter of human experience it is espe- 
cially unlikely that a person with no prior record 
will commit a serious crise, and that this is relevant 
to evaluating his testimony when he denies his guilt 
on the stand. 


See also comment to «ule 106, :.odel Code of wvidence. 


The risk is not only that the jury will utilize the 
prior conviction in making a deteriination of guilt or 
innocence, but also that the prior conviction will serve to 


portray the defendant as a “bad man" who ought to be 
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incarcerated for the good of the community. The instant case 

did not invoove @ prior conviction, but the evidence elicited 

from the defendant on cross-examination concerning his »swoL 
he time of the alleged crime was just as damaging 


a prior conviction. 
#C » CGURT SO Brit 
FewGanDIic Trin DePrtbas T 
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For the reasons stated above the trial judge erred in 
allowing the prosecutor to question the defendant regarding 
status at the time of the crime. This error was 


compounded, however, when the trial judge failed to instruct 


th 


jury on the limited consideration they could give the 


e 
{OL evidence. It is fundamental to the Luck-Gordon line of 


cases involving the admissibility of prior convictions that 
it is incumbent upon the trial judge to give limiting jury 
instructions. 

Bruton v. United States, 391 U.S. 123 (1968) recognized 
at page 135 that 

[T]here are some contexts in which the risk that 

the jury will not, or cannot follow instructions 

is so great, and the consequences of failure so 


vital to the defendant, that the practical and 
human limitations cannot be ignored. 


In Weaver v. United States, 408 F.2d 1269, cert. denied, 
37 U.S.L.W.. 3451 (1969) left open the question as to whether 


or not 14 D.C. Code & 305 was unconstitutional under the 


=o 


Bruton doctrine, noting that it could be possible that 
instructions to the jury to limit their consideration of 
prior convictions to the issve of credibility night be 
inadequate. Certainly it wovld follow that the failure of 
a trial judge to give any limiting jury instructions on the 
AVG evidence elicited in the instant case was plain error 
affecting substantial rights under kule 52 of the Federal Rules 
of Criminal ¢rocedure. 
CONCLUSIC 
WHEREFORE, appellant respectfully requests that the 


conviction entered against appellant be reversed. 


Respectfully submitted, 


Raymond w. Russell 
22 west Jefferson street 
Rockville, i.aryland 20850 


Counsel for appellant 
(Appointed by this Court) 
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